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In clinical legal education circles we tend to focus on the pedagogical aspects of our work� We enjoy lively debate on topics such as assessment, skills, ethics, student self-efficacy, the role of reflection and balancing the needs of the student with the needs of the client� Rarely do we speak or write about the legal framework regulating the work that occurs in clinics� However, the regulatory landscape is changing, and rapidly�
The Legal Services Act 2007 allows organisations that are owned or managed by non-lawyers to provide regulated legal services� It permits and encourages new entrants to the legal services market in England and Wales� It was heralded as ushering in important new opportunities for solicitors to team up with non-lawyers and to attract capital for their businesses in a carefully regulated environment 2 � At first glance, there did not appear to be anything within the framework which affected law school clinics� On closer inspection, this is sadly not the case�
The aim of this paper is to increase the level of awareness within the clinical legal education community, in England and Wales in particular, of the effects of the Legal Services Act 2007 on clinical activity� It will explore the background to the introduction of alternative business structures and compare the approach which Australia has taken� It will also look to the future and discuss potential problems and solutions�
Background to the introduction of Alternative Business Structures
Australia (more specifically, New South Wales) was the first jurisdiction to look to an atypical law firm arrangement� In 1990 it allowed law firms to form multi-disciplinary practices (MDP) but with the proviso that lawyers retained at least 51 percent of the firm's net income and the majority voting rights 3 � It also permitted solicitor-corporations� However, as with MDPs, only an "approved solicitor" could hold voting shares in the corporation 4 � These strict caveats meant that whilst outsiders could be involved in the ownership of a law practice lawyers maintained ultimate control�
In 1998 The Competition Policy Review of the Legal Profession Act found that the existing rules were non-competitive� Following the report, the rules were changed� Non-lawyers could have majority voting rights in an MDP and were not prejudiced in terms of the share of net income of the MDP� However, even at this stage, lawyers were reluctant to move to a new form of legal firm structure� It was not until the Legal Profession (Incorporated Legal Practices) Act 2001 5 came into force in New South Wales that the idea that legal practices could and would be incorporated bodies was embraced by the profession 6 � The new legislation allowed legal service providers in New South 
Section 106 Legal Services Act 2007: "special" bodies
When the Legal Services Act 2007 came into force, the focus was, and has remained, on the expansion of the legal marketplace and the benefits of innovative business models� 32 Very little has been written about the parts of the Act which have a direct impact on non-commercial legal services providers� These provisions are spread throughout the Act and perhaps this has been why they have remained "hidden" from detailed scrutiny� Section 106 of the Act lists the entities which the Act calls "special bodies" 33 � These are (a) an independent trade union (b) a not for profit body (c) a community interest company (d) a low risk body, and (e) a body of such other description that may be prescribed by order made by the Lord Chancellor on the recommendation of the Legal Services Board� Under the Act, special bodies with non-lawyer owners and/or managers that are providing reserved legal activities will need to be licensed by the Legal Services Board in the same way as any other Alternative Business Structure� Section 23 of the Act states that not for profit bodies, community interest companies and independent trade unions have the benefit of a transitional grace period� During this period, they are not required to apply for authorisation as a licensed body� Until this transitional grace period ends, special bodies are free to provide reserved legal activities through individuals who are authorised to do so (for example, solicitors and barristers)� Initially, the grace period was due to end in March 2013� The deadline was later extended to April 2014� On 5 th December 2012, the Legal Services Board announced that the statutory grace period needed to remain in place for at least the next two years because "there was no regulator ready to provide an appropriate licensing framework" 34 �
Do the provisions relating to special bodies in the Legal Services Act 2007 apply to law school pro bono clinics?
Most English universities and Higher Education Institutions (HEIs) are exempt charities under the Charities Act 1993� On 1 June 2010 the Higher Education Funding Council for England (HEFCE) became the principal regulator of those higher HEIs in England which it funds and which are exempt charities 35 .
The definition of not for profit body under the Legal Services Act 2007 is a body which, by virtue of its constitution or any enactment (a) is required (after payment of outgoings) to apply the whole of its income, and any capital which it expends, for charitable or public purposes, and (b) is prohibited from directly or indirectly distributing amongst its members any part of its assets (otherwise than for charitable or public purposes) 36 � A charity (exempt or not) therefore falls within the definition� Accordingly, it follows that if the body is carrying out reserved legal work, then, once the grace period has ended, it is required to be licensed under the Legal Services Act 2007 i�e� it must become an Alternative Business Structure�
Engaging with the regulator
In April 2012, the Legal Services Board released a Consultation Paper on the regulation of special 33 There has been some criticism of the way in which the Act, and other literature on this subject, uses the terms "special bodies" and "non-commercial bodies" interchangeably� See An alternate course of action would be for the clinic to become a separate legal entity, distinct from the university structure, so that it can be a licensed body itself� Yet, how many universities want to put this in place? And, is there any benefit to the clinic and the members of the public which that clinic serves, beyond complying with rules that do not seem to have been written with all non-commercial legal service providers in mind?
LawWorks, the national legal pro bono charity, raised similar concerns in its response to the consultation 40 � The introduction of the licensing rules, it said, will have a significant impact on law school clinics, especially as the clinic is often only a small part of the law school and the university as a whole� The burdensome rules posed "a real threat" to their "very existence" 41 in the south of London where 20 -30 volunteers attend a community centre one night a week and assisted over 60 individuals� It is entirely reliant on volunteers, with no permanent member of staff, and has a budget of less than £1500 per annum which is primarily spent on stationary, photocopying costs and legal resource� LawWorks stated that they were very concerned "that services such as these, providing access to justice for those most in need, will be unable to continue if burdensome, complex or expensive regulations governing special bodies are implemented" 42 �
The stakeholder engagement meeting demonstrated that there was no "one size fits all" model for the licensing of special or non-commercial bodies� There were significant differences in respect of how each body was organised and what their goals were for the future� For example, many of the organisations noted that they were going to use the new regulatory framework to allow them to have separate charging trading arms which would charge for advice�
Another issue is the provision of pro bono advice at a private university which would not fall within the definition of a special body� One would expect that they, if they are owned or managed by non-lawyers and are carrying out reserved legal activities, should be licensed now� However, there has been no confirmation that this is the case� Indeed there is no reference to section 23 or section 106 of the Legal Services Act 2007 in the legal handbook which was published by The Law Society last year 43 nor has there been any discussion of the effect of these sections of the Act on clinic in any capacity in any journal or press article 44 �
Changing the definition of reserved legal activity
The stakeholder engagement meeting also highlighted that the Solicitors Regulation Authority was considering whether general legal advice should become a reserved legal activity 45 � This would mean that special/non-commercial bodies providing any type of legal advice would need to be licensed as an Alternative Business Structure once the transitional grace period was at an end� Whether this will happen remains to be seen� In May 2013, the Lord Chancellor Chris Grayling rejected the Legal Service Board's recommendation that will writing should become a reserved legal activity, despite the support which the recommendation had� Given this, it is hard to see how he would accept what would effectively mean abolishing the concept of reserved legal work altogether�
What will the licensing regime look like?
At present there is no information stating what the application requirements will be for noncommercial bodies following the expiration of the grace period� Many law school clinics will not have obvious "owners", "managers" and "shareholders" as envisaged by the Act� For example, at Northumbria University the Student Law Office has a director (an academic post), and is also under the remit of an Associate Dean, the Executive Dean of the Faculty of Business and Law, The future for university law clinics in England and Wales
In December 2012, the Legal Services Board released a document summarising the responses to its consultation paper and the next steps 49 � There was no reference to university-led legal clinics, nor to any of the issues which I raised in my response and at the stakeholder engagement meeting�
The current expectation is that the transitional grace period will end in 2015� By this date, the Solicitors Regulation Authority should have completed the licensing of all special bodies� The Solicitors Regulation Authority states that the licensing of special bodies will be preceded by a significant programme of work in 2013/14 to develop the framework within which they will be licensed 50 � If this goes ahead, one option available to university based clinics (and other pro bono legal advice providers) is to stop doing reserved work� Put simply, this would mean ceasing to offer full representation and moving to advice only� In the Student Law Office at Northumbria University this would mean that we would have to curtail the legal services provided to those requiring assistance with civil and consumer disputes� It is unclear whether this would also affect tribunal work such as employment, welfare benefits and criminal injuries compensation award appeals as no guidance on what constitutes "conduct of litigation" has been forthcoming� Naturally, this would have a significant impact on the vulnerable and disadvantaged who access the services offered by clinics� It is also likely to have a knock on effect with the courts -increased numbers of self-represented litigants without any legal assistance and legal knowledge will arguably lead to delays and added cost� Of course, if the change to the definition of reserved legal activities proposed by the Legal Services Board is accepted then this option will not be available�
The future in terms of the regulation of reserved work carried out by university based law clinics appears uncertain, as does the future of the regulatory framework in general� The Ministry of Justice has recently said that its aim is to reduce the burdens which hold back the legal industry� In June 2013, in a written statement to the House of Commons 51 , justice minister Helen Grant said that the Ministry of Justice would conduct a review which would encompass the 'full breadth' of the legislative framework, including 10 pieces of primary legislation and more than 30 statutory instruments� The Ministry of Justice issued a "call for evidence" from stakeholders 52 � The rejection of the regulation of will writing and the government's focus on removing "red tape" 53 has led some to query whether there will be a Legal Services Act 2015 54 � For law school clinics which fall within the remit of the Legal Services Act 2007, there are two ways of dealing with this issue� The first is to broach it head on and engage with the regulators as much as possible -highlighting problems, misunderstandings and the reduction in pro bono
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service the licensing regime may cause� The second is to wait and see what will happen� Perhaps the transitional grace period will be extended indefinitely� Perhaps the regulator will carve out an exemption for law school clinics� Perhaps the Ministry of Justice will take heed of the calls for a complete overhaul of legal regulation 55 � In this author's view, there needs to be a full and honest discussion between law schools, the Legal Services Board and the SRA so that the issue is not overlooked, or, worse, acknowledged but put to one side to deal with another day�
